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I. INTRODUCTION 

The Court should grant the United States’ Motion to Dismiss Plaintiffs’ claims.  ECF No. 

8.  The United States’ motion shows that Plaintiffs’ claims are barred by the six-year statute of 

limitations and that 28 U.S.C. § 1500 was not intended to allow Plaintiffs’ case to proceed in this 

Court at the same time as Plaintiff Bonnie Lynn’s pending district court action concerning the 

same operative facts.  In addition to a lack of jurisdiction, Plaintiffs’ Complaint should be 

dismissed for failing to state a claim upon which relief can be granted.  Plaintiffs’ regulatory 

takings claim fails to identify a regulation that applies to Plaintiffs’ properties, and Plaintiffs’ 

physical takings claim fails to identify federal government action as the cause of the alleged 

taking. 

Plaintiffs’ opposition does not overcome the United States’ showing in its motion.  First, 

Plaintiffs try to assert that their claims are not time-barred because they have not stabilized or 

show continuing harm.  However, neither the stabilization doctrine nor the continuing claims 

doctrine revives Plaintiffs’ claims stemming from federal government action in 2000.  Second, 

Plaintiffs argue that 28 U.S.C. § 1500 does not divest this Court of jurisdiction.  While Federal 

Circuit precedent might support Plaintiffs, this Court should not ignore the Supreme Court’s 

criticism of the Federal Circuit’s interpretation of the order-of-filing rule.  The intent behind 

Section 1500 was to prevent redundant litigation in two different courts, and that purpose applies 

regardless of the fact that this case was filed three days before Plaintiffs’ district court case.  

Third, Plaintiffs allege that the Interagency Bison Management Plan (“IBMP”) and its annual 

operating procedures “directly, naturally, probably, and predictability [sic]” took Plaintiffs’ 

properties.  Pls.’ Opp’n to the U.S. Mot. to Dismiss 3, ECF No. 10 (“Pls.’ Opp’n”).  Plaintiffs 

provide no factual support for their allegation that the impacts from bison hunting were the 
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natural or probable results of federal government action.  Fourth, Plaintiffs then assert that they 

have stated a clear claim for a temporary regulatory and a temporary physical taking.  Yet, 

Plaintiffs fail to show how any regulation went too far in restricting Plaintiffs’ use of their 

properties or to show that the United States actually invaded Plaintiffs’ properties.  Thus, 

Plaintiffs fail to state a claim for either taking. 

When considering this motion, this Court is not required to presume the truthfulness of 

all of the statements in Plaintiffs’ complaint.  Allegations must be well-pleaded in order to be 

accepted as true at this stage in the case.  Ashcroft v. Iqbal, 556 U.S. 662, 678-79 (2009).  If a 

motion to dismiss for lack of subject matter jurisdiction challenges the truth of the jurisdictional 

facts alleged in the complaint, this Court may consider relevant evidence to resolve disputed 

facts and does not have to rely on the plaintiff’s allegations.  Reynolds v. Army & Air Force 

Exch. Serv., 846 F.2d 746, 748 (Fed. Cir. 1988).  Additionally, when considering a motion to 

dismiss, “legal conclusions, deductions, or opinions couched as factual allegations are not given 

a presumption of truthfulness.”  Westinghouse Elec. Corp. v. United States, 41 Fed. Cl. 229, 233-

34 (1998) (citations omitted).  A “plaintiff’s obligation to provide the grounds of his entitlement 

to relief requires more than labels and conclusions, and a formulaic recitation of the elements of 

a cause of action will not do.”  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007) (citation, 

internal quotation marks, and brackets omitted).  Where the documents attached to Plaintiffs’ 

Complaint contradict with their allegation or Plaintiffs fail to support their factual allegations, the 

Court must not ignore these deficiencies.  

For the reasons in the United States’ motion and herein, Plaintiffs’ allegations should be 

dismissed for lack of jurisdiction and for failure to state a claim upon which relief can be 

granted. 
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II. ARGUMENT 

A. The Statute Of Limitations Bars Plaintiffs’ Claims. 

For Plaintiffs’ takings claims to be timely, they must have accrued after October 18, 

2013.  Plaintiffs try to avoid the application of the six-year statute of limitation at 28 U.S.C. § 

2501 to their claims.  First, ignoring their physical takings claim, Plaintiffs argue that this Court 

should not examine the statute of limitations for their regulatory taking claims because it would 

involve examining facts arising under the merits.  Pls.’ Opp’n 14-17.  Second, Plaintiffs try to 

argue that their claims have not yet accrued because they have yet to stabilize.  Third, Plaintiffs 

assert that there have been temporary, continual harms within the statute of limitations period.  

These attempts fail, and based on the complaint’s allegations, Plaintiffs’ claims are time-barred. 

1. The application of the statute of limitations should be examined now 
based on Plaintiffs’ allegations, not deferred. 
 

Plaintiffs allege that a regulation adopted in 2000, the IBMP, “goes too far” and results in 

a temporary regulatory taking of their properties.  Contrary to Plaintiffs’ argument, the question 

of whether a takings claim premised on a regulation adopted in 2000 is time-barred is not 

intertwined with an adjudication of the merits of whether that regulation resulted in a temporary 

regulatory taking.  However, even if they were, when jurisdiction is questioned, a plaintiff must 

provide “competent proof” to demonstrate that the Court has jurisdiction.  McNutt v. Gen. 

Motors Acceptance Corp. of Ind., 298 U.S. 178, 189 (1936); see also Reynolds, 846 F.2d at 748 

(agreeing with the government’s contention that “once the . . .  court’s subject matter jurisdiction 

[is] put into question it [is] incumbent upon [the plaintiff] to come forward with evidence 

establishing the court’s jurisdiction.”).  Plaintiffs misstate the finding of the Federal Circuit in 

Moden v. United States, 404 F.3d 1335, 1340 (Fed. Cir. 2005).  Pls.’ Opp’n 14.  In Moden, the 

court noted that Spruill v. Merit Systems Protection Board, 978 F.2d 679 (Fed. Cir. 1992), has 
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been interpreted as “suggesting that when a defendant disputes the merits of a claim in a motion 

to dismiss for lack of subject matter jurisdiction, jurisdiction should be assumed and the merits of 

the claim should be addressed.”  404 F.3d at 1340.  In Moden, the Federal Circuit found that it 

could address the merits by converting the dismissal to a grant of summary judgment for the 

plaintiffs’ failure to identify a genuine issue of material fact.  Id. at 1342.   

Unlike Moden and Spruill, this challenge is based on Plaintiffs’ claims being outside the 

statute of limitations, which is often addressed under Rule 12 motions.  Clear Creek Cmty. Servs. 

Dist. v. United States, 132 Fed. Cl. 223, 263-64 (2017) (granting the defendant’s motion to 

dismiss for lack of subject-matter jurisdiction because the claims were “untimely under the 

Tucker Act’s six-year statute of limitations”); Westland Water Dist. v. United States, 109 Fed. 

Cl. 177, 220 (2013) (granting the defendant’s motion to dismiss for lack of subject matter 

jurisdiction because “the statute of limitations bar[red]” portions of the plaintiff’s claims); Alder 

Terrace Inc. v. United States, 39 Fed. Cl. 114, 123-24 (1997) (granting the defendant’s motion to 

dismiss for lack of jurisdiction because the plaintiffs’ claims were barred by the statute of 

limitations).  The question of whether Plaintiffs’ claims are time-barred is a question of 

jurisdiction that should be decided as a threshold matter in this case.   Taylor v. United States, 73 

Fed Cl. 532, 537 (2006) (“Whether the court has jurisdiction to decide the merits of a case is a 

threshold matter.”).  Contrary to Plaintiffs’ suggestion, the Court should not assume jurisdiction 

so that Plaintiffs can proceed to discovery on the merits of their claims.     

Plaintiffs attempt to argue that the test for examining whether a regulation went too far 

turns on facts about the application of the annual operating procedures.  It does not.  Instead, the 

governmental act that causes accrual of a takings claim is the act that constitutes the taking.  

Casitas Mun. Water Dist. v. United States, 708 F.3d 1340, 1359 (Fed. Cir. 2013).  In this 
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instance, that is the 2000 IBMP.  The annual operating procedures are issued pursuant to and 

consistent with the 2000 IBMP.   

Plaintiffs must allege facts to support that a regulation restricted its cognizable property 

interest after October 18, 2013.  They have failed to do so, so their case should be dismissed. 

2. The stabilization doctrine does not salvage Plaintiffs’ claims. 

Plaintiffs’ attempt to rely on the stabilization doctrine does not change this conclusion. 

The stabilization doctrine is inapplicable here.  The stabilization doctrine, established by United 

States v. Dickinson, 331 U.S. 745 (1947), applies where “the Government chooses . . . to bring 

about a taking by a continuing process of physical events . . . .”  Id. at 749.  In Dickinson, the 

government chose to gradually increase the water level above a dam over the course of a year.  

Id. at 746-47.  This led the court to hold that a litigant may postpone filing a takings suit until the 

situation has stabilized and “the consequences of inundation have so manifested themselves that 

a final account may be struck.”  Id. at 749; Nw. La. Fish & Game Pres. Comm’n v. United States, 

446 F.3d 1285, 1290-91 (Fed. Cir. 2006) (quoting Dickinson, 331 U.S. at 749).  But the Supreme 

Court later explained, “[t]he expressly limited holding in Dickinson was that the statute of 

limitations did not bar an action under the Tucker Act for a taking by flooding when it was 

uncertain at what stage in the flooding operation the land had become appropriated for public 

use.”  United States v. Dow, 357 U.S. 17, 27 (1958).  This is not a flooding case.  Nor is it a case 

in which a plaintiff alleges gradual erosion of his property caused by government action, a class 

of cases in which the Federal Circuit has applied the concept of stabilization.  See Banks v. 

United States, 741 F.3d 1268, 1281 (Fed. Cir. 2014).  In fact, under Plaintiffs’ own theory, this 

situation is not a permanent condition and will be rectified once they prevail in their District 

Court case.  See Pls.’ Opp’n 21. 
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The Federal Circuit clarified that “Dickinson and its progeny . . . represent an application 

of general accrual principles” and do not stand for “a broad exception to them.”  Boling v. United 

States, 220 F.3d 1365, 1371 (Fed. Cir. 2000) (citing Gustine Land & Cattle Co. v. United States, 

174 Ct. Cl. 556, 656 (1966) (per curiam) (holding that a broad interpretation “would put [the 

stabilization doctrine] in unending conflict with the statute of limitations[,]” which “was never 

the purpose of [Dickinson].”)).  As such, the stabilization doctrine does not change or undermine 

the “was aware or should have been aware” accrual principle but simply recognizes that in some 

limited situations, a takings claim does not begin to accrue until it is clear that a plaintiff should 

have been aware of the alleged taking.  This is consistent with the Federal Circuit’s instruction 

that a claim stabilizes “when it becomes clear that the gradual process set into motion by the 

government has effected a permanent taking, not when the process has ceased or when the entire 

extent of the damage is determined.”  Boling, 220 F.3d at 1370-71.  The stabilization doctrine is 

not an unbridled, subjective loophole to claim accrual and “does not permit a claimant to delay 

bringing suit ‘until any possibility of further damage has been removed.’”  Mildenberger v. 

United States, 643 F.3d 938, 946 (Fed. Cir. 2011) (citation omitted).  Rather, a claim accrues 

when plaintiffs should have known all the facts that allegedly gave rise to a taking.  

Plaintiffs’ allegation that their claims have yet to stabilize is not “competent proof” and 

has no basis in objective fact.  Plaintiffs argue that “no one[,] not even the [federal] Agencies 

could [have] predict[ed] how far this bison management regulation would go.”  Pls.’ Opp’n 18.  

Then Plaintiffs try to say that the closures of parts of Beattie Gulch to hunting starting in 2013 

also supports their position that their claims had not stabilized.  However, those closures, which 

were adopted in response to private property owners’ complaints, lessen the impact on Plaintiffs’ 
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properties by increasing the distance between Plaintiffs’ properties and the area where hunting 

occurs.  Such actions do not support Plaintiffs’ delay in bringing these claims. 

A claim under the Fifth Amendment accrues when the taking action occurs.  All. of 

Descendants of Tex. Land Grants v. United States, 37 F.3d 1478, 1481 (Fed. Cir. 1994) (citing 

Steel Improvement & Forge Co. v. United States, 355 F.2d 627, 631 (Ct. Cl. 1966)); see also 

United States v. Causby, 328 U.S. 256, 261–62 (1946) (finding a taking occurs when the 

government deprives an owner of the use of his or her property).  Here, the evidence offered by 

the United States confirms that Plaintiffs’ claims accrued well before October 18, 2013, making 

Plaintiffs’ claims untimely.  Plaintiffs were on notice of hunting of animals on public land when 

they purchased their properties adjacent to the national park and national forest.  Widespread 

public notice was also given of the 2000 IBMP and the 2004 Montana Bison Hunting Record of 

Decision.  Bison hunting began in 2005, and Plaintiffs had years to observe and identify the 

alleged impacts from that hunting.   

Even taking Plaintiffs’ allegations at face value, Plaintiffs assert that bison hunting 

intensified in the winter of 2012-2013, which would be December 2012 to March 2013.  Compl. 

¶ 48, ECF No. 1; Pls.’ Opp’n 18-19.  All of this occurred more the six years prior to the filing of 

Plaintiffs’ complaint.  The Court should dismiss Plaintiffs’ claims as time-barred.  

3. The continuing claims doctrine does not salvage Plaintiffs’ claims. 

Plaintiffs then try to argue that the IBMP is implemented by annual operating procedures 

that create new regulatory and physical temporary takings each year, applying the continuing 

claims doctrine.  Not so.  The continuing claims doctrine does not apply here to salvage any part 

of Plaintiffs’ claims. 
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“The continuing claims doctrine has been applied when the government owes a 

continuing duty to the plaintiffs.”  Boling, 220 F.3d at 1373. Under this theory, each breach gives 

rise to a separate cause of action, and a plaintiff may bring suit for any breaches that occurred 

within the statute of limitations period.  See id. (citing Hatter v. United States, 203 F.3d 795, 

797–98 (Fed. Cir. 2000) (en banc)).  The Federal Circuit has expressly held that the continuing 

claims doctrine “does not apply in cases where a single governmental action [is alleged to have 

caused] a series of deleterious effects, even though those effects may extend long after the initial 

governmental breach.”  Id.  Plaintiffs have not identified such a duty in this case.  Therefore, a 

continuing claim does not exist as Plaintiffs’ claims arise from a “seminal event” and constitute 

one cause of action for the purposes of the statute of limitations.   

Because the IBMP that established the framework for the federal agencies’ management 

decisions was adopted in 2000, Plaintiffs try to turn the annual operating procedures into 

continuing acts to preclude the statute of limitations bar.  The problem is that the adaptive 

management approach is not modifying the objectives of the IBMP or issuing a new decision.  

Pls.’ Opp’n Ex. 17, at 14 (2019 IBMP Operating Procedures) (“Each year, the IBMP members 

will meet to review, evaluate, and modify, if deemed necessary, the operating procedures for 

accomplishing the objectives of the IBMP.”).  This approach provides the agencies flexibility to 

adjust as conditions change while continuing to operate in the context of the original decision.  

Also, the annual operating procedures are implementation agreements that lay out who will do 

what each season, and neither these annual procedures nor the public safety shooting closures 

authorize hunting.  Plaintiffs cite no part of the annual operating procedures that actually create 

the circumstances about which they complain.  Accordingly, the government action at issue in 

this case is the IBMP, not the annual operating procedures. 
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Plaintiffs try to use a portion of the language from Petro-Hunt, LLC v. United States to 

support that the statute of limitations here should not accrue “until the process that began the 

taking has ceased.”  Pls.’ Opp’n 21 (862 F.3d 1370, 1380 (Fed. Cir. 2017)).  Then Plaintiffs try 

to argue that since there were annual operating procedures, there are separate regulatory and 

physical takings each year.  Pls.’ Opp’n 21.  In Petro-Hunt, the Federal Circuit actually found 

that the accrual rule is not the same for temporary physical takings as it is for regulatory takings.  

862 F.3d at 1380.  While a party alleging a regulatory taking can wait to file suit until the process 

that began the taking has ceased, a temporary physical taking accrues at the time that the 

government takes physical possession of the land.  Id.  Additionally, the plaintiffs there alleged 

that a series of mineral leases entered into by the United States and third parties resulted in 

various takings.  Id. at 1376.  That situation is not analogous to this one as the government action 

again is the 2000 IBMP, not the annual operating procedures.  For that reason, Plaintiffs’ claims 

are not individual temporary takings but one taking that accrued before October 18, 2013, and is 

now time-barred. 

B. Section 1500 Operates To Divest This Court Of Jurisdiction Because 
Plaintiffs Filed Another Lawsuit In District Court Alleging The Same Facts. 

Plaintiffs object to the operation of Section 1500 to divest this Court of jurisdiction 

because this case was filed before their district court action and because they assert that the two 

cases are not based on the same operative facts.  While Federal Circuit precedent exists in favor 

of Plaintiffs’ reading of Section 1500, the clear language and purpose of Section 1500 compel a 

different result.  

  There is no dispute that the central holdings of the Supreme Court, which are clearly not 

dicta, necessarily bind this Court.  In United States v. Tohono O’Odham Nation, 563 U.S. 307, 314 

(2011), the Supreme Court’s discussion of the purposes of Section 1500 – which explicitly cites 
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binding Federal Circuit precedent that “left [Section 1500] without [any] meaningful force” – is 

“necessary to the Court’s analysis such that [courts] are bound to follow it.”  DaimlerChrysler 

Corp. v. United States, 361 F.3d 1378, 1385 (Fed. Cir. 2004) (citation omitted).  But even if this 

discussion of the statute were dicta, this Court cannot simply ignore it.  When Supreme Court dicta 

is “explicit and carefully considered,” or, in other words, “stated clearly,” this Court must follow 

it.  Ins. Co. of the W. v. United States, 243 F.3d 1367, 1372 (Fed. Cir. 2001).  

The Supreme Court issued its forceful articulation of Section 1500’s “broad prohibition” 

on “redundant litigation” in response to what it perceived to be the Federal Circuit’s failure to 

prevent its precedent from “suppress[ing] the statute’s aims.”  Tohono, 563 U.S. at 312, 314-15.  

This discussion was integral to the Supreme Court’s analysis and necessary to its ultimate 

determination that the Federal Circuit had overreached in determining that Section 1500 required 

duplicate lawsuits to include overlapping claims for relief, as well as the same or similar operative 

facts.  Without this analysis, the Court’s holding lacks foundation.  The Supreme Court’s analysis 

of the purposes and goals that underlie Section 1500 is not dicta, but it is binding precedent directly 

controlling here and should guide this Court in its understanding of Section 1500.  This would be 

true even had the Supreme Court not referenced Tecon Engineers, Inc. v. United States, 343 F.2d 

943 (Ct. Cl. 1965), as a specific example of the misguided construction of Section 1500, but the 

Court did.  This discussion bears even greater consideration in light of that fact.  

This Court recently recognized that the order-of-filing rule renders Section 1500 a 

meaningless limit on a plaintiff’s ability to simultaneously sue the United States in more than one 

court:  “The Supreme Court in Tohono acknowledged that precedent in our circuit left section 1500 

‘without meaningful force,’  . . . ‘suppress[ed] the statute’s aims,’ [and  . . . rendered it ] ‘nugatory 

through construction.’”  Ute Indian Tribe of Uintah & Ouray Indian Reservation v. United States, 
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145 Fed. Cl. 609, 619 (2019) (citation omitted). Nonetheless, the Court concluded that it was 

bound to follow those Federal Circuit decisions.  The Supreme Court’s pointed criticism, however, 

cannot simply be ignored.  Moreover, it clearly signals that a substantial basis for differences of 

opinion exists as to the order-of-filing rule.      

 Lastly, Plaintiffs’ argument that the CFC action and the District Court action are not based 

on the same operative facts is unavailing.  This requirement does not mean that the relief sought 

in both cases has to be identical.  Tohono, 563 U.S. at 317.  Instead, both cases must be based on 

the same alleged actions.  In both cases, the plaintiffs complain of the actions or failure to act by 

the National Park Service and the U.S. Forest Service with regard to bison.  Specifically, both of 

these cases assert that bison hunting in the area of Beattie Gulch negatively impacts private 

property, in particular Plaintiffs’ properties.  The complaints also both contain substantially 

identical allegations, and it is not dispositive that the APA case in District Court would be reviewed 

solely on an administrative record while this case would involve discovery.  Contra Pls.’ Opp’n 

26.  While the complaints seek different legal remedies based on those allegations, Plaintiffs admit 

that they expect the favorable resolution of their APA case with a new Environmental Impact 

Statement by the federal government would end the alleged temporary takings asserted here.  Id. 

at 21.  There is no dispute that the parties in interest in the two actions are the same—Plaintiff 

Bonnie Lynn.  For all of these reasons, there is no dispute that these cases are premised on the 

same operative facts.  

In cases of dueling lawsuits, Congress made clear in Section 1500 that the Court of 

Federal Claims is divested of jurisdiction.  Because this case and the District Court case are 

based on substantially the same operative facts, and because the order-of-filing rule adopted by 
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the Federal Circuit is at odds with Tohono, this Court is divested of jurisdiction under 28 U.S.C. 

§ 1500. 

C. The Court Lacks Jurisdiction Over Claims Sounding in Tort, Including Any 
Claim Premised on a Failure to Act.  

 
Plaintiffs argue that their action does not present a tort by contradicting its prior position 

that no one could predict bison hunting would occur this way.  Compare Pls.’ Opp’n 27-28 with 

id. at 18.  Now, Plaintiffs argue that this issue was predictable.  Pls.’ Opp’n 27-30. 

Under Ridge Line v. United States, the test for identifying a taking versus a tort looks at 

two factors.  346 F.3d 1346, 1355 (Fed. Cir. 2003).  The Federal Circuit held:   

The line distinguishing potential physical takings from possible torts is drawn by a 
two-part inquiry.  First, a property loss compensable as a taking only results when 
the government intends to invade a protected property interest or the asserted 
invasion is the direct, natural, or probable result of an authorized activity and not 
the incidental or consequential injury inflicted by the action.  Second, the nature 
and magnitude of the government action must be considered.  Even where the 
effects of the government action are predictable, to constitute a taking, an invasion 
must appropriate a benefit to the government at the expense of the property owner, 
or at least preempt the owner[’]s right to enjoy his property for an extended period 
of time, rather than merely inflict an injury that reduces its value.  
 

Id. at 1355-56 (quotation and citations omitted).  On the first prong, the invasion cannot be an 

incidental or consequential result of the government action.  “[N]ot every ‘invasion’ of private 

property resulting from government activity amounts to an appropriation” or constitutes a taking.  

Id. at 1355 (citation omitted).  A plaintiff can satisfy the first prong with either allegations of 

intent or allegations that the injury was the “direct, natural, or probable result” of government 

action such that intent could be properly inferred.  Id.  The second prong requires allegations that 

the government acquired a benefit or that a preemption of the owner’s use is severe.  Id. at 1356. 

Here, Plaintiffs acknowledge that there was no intent by the federal government to take 

their properties directly.  Pls.’ Opp’n 29.  So, they then are forced to allege intent indirectly by 
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asserting that the impacts to Plaintiffs were predictable.  Id.  But predictable is not the same as 

direct, natural, or probable.  Takings liability requires more than Plaintiffs’ unsupported 

allegation that the taking was predictable, especially in this case where there’s an extensive 

record of what was intended or considered probable as a result of the IBMP.  For example, when 

considering impacts on other wildlife species, such as predators and scavengers, the Final 

Environmental Impact Statement for the IBMP states “[m]easures requiring removal of gut piles 

or carcasses from areas near human habitation might prevent conflicts between humans and 

scavengers using the additional food source.”  Vol. 1 at 593, excerpt attached as Ex. A. 

Plaintiffs also do not provide any factual support for their blanket allegation that the 

federal government physically invaded their properties or directly appropriated their properties.  

Plaintiffs allege that the federal agencies failed to prevent the harm they have suffered from 

bison hunting on public lands.  Ultimately, Plaintiffs take issue with how bison hunting on public 

land is managed, but they refuse to acknowledge that the United States is not responsible for 

managing or regulating the hunting.  Pls.’ Opp’n Ex. 17, at 3 (2019 IBMP Operating Procedures) 

(“MFWP has primary responsibility regarding the public bison hunt, in cooperation with MDOL, 

as directed by state statute.”).  Additionally, the United States does not require hunters to leave 

bison gut piles in Beattie Gulch as Plaintiffs allege, Pls.’ Opp’n 36 (citing Compl. ¶ 56).  The 

2019 Operating Procedures for the IBMP note that the retrieval or removal of carcasses from 

within Yellowstone is prohibited, but hunting is not allowed within Yellowstone.  Pls.’ Opp’n 

Ex. 17, at 12 (2019 IBMP Operating Procedures).  There is no similar requirement that carcasses 

cannot be removed from Beattie Gulch.  And this Court lacks jurisdiction over any claims 

premised on the United States’ alleged failure to act.  Thus, Plaintiffs, at most, assert a nuisance, 

not a taking. 
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D. Plaintiffs’ Complaint Fails To State A Viable Regulatory or Physical Takings 
Claim Under RCFC 12(b)(6). 
  
1. Plaintiffs have failed to allege facts supporting a plausible claim that the 

United States effected a regulatory taking of their properties. 
 

Plaintiffs essentially argue that the existence of bison hunting on federal land creates an 

unsafe condition on the neighboring land that has economically impacted their properties and 

assert, in Count 1 of their Complaint, a temporary regulatory taking.  Plaintiffs have not alleged 

sufficient facts to state a claim for a regulatory taking. 

A regulatory taking occurs when a government regulation “goes too far” in burdening the 

use of private property.  Pa. Coal Co. v. Mahon, 260 U.S. 393, 415 (1922).  In this case, that 

inquiry need go no further than the inability to identify a regulation that has been applied to 

Plaintiffs’ properties.  No such regulation is at issue in their claim.  See Air Pegasus of D.C., Inc. 

v. United States, 424 F.3d 1206, 1216 (Fed. Cir. 2005); Huntleigh USA Corp. v. United States, 

525 F.3d 1370, 1380 (Fed. Cir. 2008); see Palmyra Pac. Seafoods, LLC v. United States, 561 

F.3d 1361, 1366 (Fed. Cir. 2009).  Plaintiffs’ Complaint does not identify any government 

regulation that applies to their properties.  In their opposition, Plaintiffs try to argue that the 

IBMP includes Plaintiffs’ properties in “Zone 2” and, thus, regulates their properties.  This 

attempt cannot succeed.  First, the IBMP specifically states “[t]his decision is limited to lands 

under the control or authority of the NPS, USFS, and State of Montana . . . .”  IBMP ROD at 15, 

ECF No. 8-2.  Plaintiffs’ properties are not under the control or authority of the government.  

Second, the IBMP Record of Decision discusses efforts that could be taken to keep the bison 

from leaving Zone 2, like “hazing, capture facilities, or shooting, if necessary . . . .”  Pls.’ Opp’n 

33.  But this supposed regulation does not authorize hunting on Plaintiffs’ properties.   
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Plaintiffs also attempt to rely on Dimare Fresh, Inc. v. United States to argue that the 

regulation does not have to apply directly on their property.  808 F.3d 1301 (Fed. Cir. 2015).  

However, the reasoning in that case supports the United States’ position.  While the Federal 

Circuit stated that there is not a bright-line rule “that the government action must have a ‘legal 

effect’ on the property interest” of the plaintiff, the court affirmed the Claims Court decision 

finding that the character of the government action as alleged by plaintiff was not sufficient to 

effect a regulatory taking.  Id. at 1307-09.  The Federal Circuit recognized that a federal 

regulation could have “inimical consequences” on parties without creating a regulatory taking.  

Id. at 1312.  As in Dimare Fresh, there is no prohibition or any coercive action that restricts 

Plaintiffs’ use of their properties, so this Court should not find there is a regulatory taking.  Id. at 

1311.   

2. Plaintiffs have failed to allege facts supporting a plausible claim that the 
United States effected a physical taking of their properties. 

 
 Plaintiffs’ attempted rebuttal of their temporary physical taking claim fails.  They are 

unable to identify action by the federal government that caused the taking of their property.  

Plaintiffs assert that the United States is trying to blame others for its actions.  Pls.’ Opp’n 31.  

Yet, Plaintiffs complain about the actions of the following:  (1) the state of Montana, which 

permits and regulates the public bison hunt, and Indian tribes, who regulate their tribal rights to 

hunt; (2) private hunters and tribal hunters; and (3) wild raptors and ravens.  None of these 

actions can be attributed to the United States.   

Plaintiffs allege that activity on public land near their properties is having an unintended 

effect.  That is not a taking.  The actions of wildlife, including raptors and ravens, should not be 

attributed to the United States when such actions were not expected to lead to this problem.  

While the idea that scavengers, like bear, mountain lion, coyote, fox, and avian carnivores, could 
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be impacted by management decisions concerning the bison population, there were no comments 

or discussion about the probability that takings of private property would occur from raptors and 

ravens dropping pieces of bison guts.  The actions of wild animals do not, as a matter of law, 

constitute a government action that gives rise to a Fifth Amendment takings claims.  See U.S. 

Mot. at 24-26, ECF No. 8.  Because Plaintiffs have identified no federal government action as 

the cause of the alleged taking, their claim of a temporary physical taking should be dismissed 

under RCFC 12(b)(6).   

III. CONCLUSION 

For these reasons, the United States respectfully requests that the Court dismiss 

Plaintiffs’ claims pursuant to RCFC 12(b)(1) and 12(b)(6). 

Respectfully submitted, this 27th day of February, 2020. 

      PRERAK SHAH  
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